4, Where slaves are giver’ by will for 


4 


* ABATEMENT OF LEGACIES, 
as + Legacies, 2, 11, 12,13. 

. @ ACCOUNT. 
Administrators, 6; 9, 16. 


DMINISTRATORS & EXECUTORS. 
, A 5 ttlement made. by an administra- 
‘ toF with commissioners a poivied by 
) aii order of the County is no 
wav dinding —. the next of a 
ee Ve 7 
“Where negroes were specifically be- 
vps es pandora share of one pe 
a profit i is made w alld t 5 

% minist rator on another share 


7 


7. Qu. Is not such a bond a release.— 
la * 4 ots 338 


8. An administrator Defendan', ~ et de- 
devies the right of the Plaintiff, and 
neither rcaders an account, nor pays 
money into Court, is chargexble with 
interest from the time the Piaintiff’s 
right acerned. Johnson v. Person, 364 

9. an estate is cha with the 
education of children, near fe- 
lative takes that charge peel himself, 
upon an account between’ the ia 


. dren, he isto be taken as havin 
tended a benefit to the estate, 
ee bounty to the chidren— 


am wm infant): this is soneomandt of 10. An executor wo does not render an 


~ @ihe tenancy in common, ‘and this 
ptt may be recovered by the infant, 
pees load 

is comand 


to executors are not a 


Commissions” 
right attached to the office, but an al- 
Jowance for their trouble and risk im 


settling the estate. Therefor, where 1 
there were two execuiors, and one 
-touk upon himself more than half the 
trouble and risk, it was held, that he 
was, entitled to'more than a moiety of 
“the commissions.. Grant v. Pride, 269 - 


_ life, with a remainder over, the assent 
~ of the executgr to the legacy for lite, 
~ js an dssent to that in remainder.— 
Alston v. Foster, 
‘5. Where an «xecutor has assented tu 
@ specific legacy, and afterwards an 


© execution issues sgainst the goods of 


) «>the testator, in bis hands, a purchaser 


si of that specific legucy, at a SherifPs 
sale under the execution, acquires no 
‘litle. WZ. 337 
» 6. The lapse of thirty years is no bar to 
an account of an administration. But 
where a ic gatee had given a bond to 
exonerate the executor from hi» of- 
fice, as st he had never qualified, this 
“Was held to de evidence ofa settie- 
ment, and unex piaimned, to be a barto 
an account. Jvegy. Sumner, 338 
Vol. ii. 


account and swear that he has not 

used the fand himself, nor loaned it to 

others, but has kept it on hand for the 
purposes of his trust, is to be 

with interest from the date of his re- 

‘ Geipt of the ttust money. v. 


Linney. 

11. An executor who has used any part 
of the trast fund for his own advan- 
tuge must be held oa strict interest 
account, unless he keeps such ac. 
count, and produces and verifies it be- 
fore ihe Mister. Jd. 369 

12. An executor who buys at his own 
sale however. or fairly, holds 
the propérty at°the clection of the 

tée, and — ei - 
ction with hiin is tot 
tone ale Cannon v “ntten, 422 

13. But wheré an executor at. er te own 
sul. bid fairly, for the of ew 
hancing the price, the 
being struck off to him, it the 
same day, without collusion to one 
who had bid against him, altho’ the 
executor would, have held it subject 
to an account, yet his pepe the 
sale being a distinct tram®.ctiou ac 
quired an absolute title. Id 422 


14. Sale of sluves in lots are oo: frvored 
in Equity, vecause slaves generally 
sell better singly ; ‘andthe person whe 


%67 
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re ‘ 
conducts such sales does it at the 
wy of answering for the true value. Vide 
where the slaves are sold iy. 
lies. altho’ the exeeutor a 
to consult his feelings at the ex 


of the jogetocs, 


-but> the 
whole «cministration must be inquired 
into, «nd if the frame of the bill dues 
an paran this, it must be dismissed. 
49. One of several sdministrators, 
' aawents to the delivery, by his co-admi- 
Distraior, of the assets 10 the next. of 


¢ 


to secure his own 
onan ; a sale of it 
de shows that ih was made én 1 

», Ragland, . 3 

Rea iin i .. 
prensa eso yt Pn 5. But other creditors, ‘ 
duce his letters of admi ion at japan by ‘thecal ee 8 
the hearing of the cause ; it is.suffi- : 


cient, it he produce them when the Vide Contract, Bille of Exchange, 2, Sie % 


rier Pande age ty gg yer eran tute ef Limitations, 6. 
Wade 1 t, Seokae of Lamitobe 


oR hi — aimed ile 
st, ies, b a 
. Exchange. . 


Vide Bilis of 
ADULTERY. 


Divorce, 1, 2 AMENDMENT. 
—— Vide Injtinctisns & . 


re ANSWER. 
"forms bar to the claim 
apy 


no 
raises a presamption of fact 


seems, where the lapse of time 


+ 


co 


; : . 


D 
y 





. the alle ‘ 4 4 
& A bil iy tes 
: one 


49 BILLS OF EXCHANGE. AND PRC- 
1, Where the payee of a promissory note 


_ from the drawer a bond and mort 

‘ conditioned to be void if he should 
indemniffed against that and «ny sub- 
sequent indorsement. The drvwer 

- then conveyed the mortgaged premi- 
ses in trust, to secure all his debts, 
with instructions in ‘the deed to the 


ag taken up, by yiving the 

Coe note of the drawer, with 

the acceptor and indorser as sureties, 

which was paid by the acceptor, whe 

an assignment of all the se~ 

_ cufities tthe hands: of the indorser 
and holder. 2 was held, ie 

.1. That there being. no contract 

whereby the ind» ind c ' 

hac to become co-suretiesy the 

latter had no right to contributiog 

- from the ate 

* 2, That the indorser being liable 
"on the default of the accepior, 
latter. could not be sudrogeted'to 
the rights which the holder nad a 
‘gainst the former, . 

3. That the mortgage being made far. 
the personal imdemakty of the in- 
dorser only, and not for the security 
of the debt, tie acceptor ‘had no 
right to pursue the fund, and that 
the indorser being indemnified by 

on the acceptor’s payment, the morty 

. BASTARDS. gage was functus officio. 
B « & Where there are children of the same = 4. That ¢ mortgage to sediire subse. 
‘mother, some born in wedlock and quent indorsemen's rested merely 
ilegitimate—the former class in contrac!, and was avuilable fag 


. # inherit from tie latter, and the those only which were made while 
Fx ztagy inherit thom each other the property remained ander the 
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cpaieeh of the mortgagor. 

Vide Sureties, 1, 2,3. 

BILL OF INTERPL“ADER. 

LA bill of interpleader can be filed 
only by one in possession. Therefore 
where an administrator never had re- 
duced the assets in'o possession, but 
they were in that of some of the dis- 
tributees, who claimed adversely to 
him, a bill by him ine we distri- 
butees, praying that they micht inter- 

lead, is improper. Hartin v. — 

% But the Defendant to such bill, who 
clamed adversely. having answered, 
fil-d a cross bill, submitted to an ac- 
cou t, &e. he was enjoined from com- 
puting the time spent in this litiga. 
tion, in bar of ag action at law to be 
brought by the administrator. Jd. 169 


BILL. OF REVIEW. 
Vide Jurisdiction, 13. 


CASES COMMENTED ON AND AP- 
PROVED. 

ite McArthur, (VC. 7. R. 

225 


Cc 
115) Benzein v. Lenoir, 
Davis ». Bi ooks, (3 Murp. 133) Pings 


v. Stallings, 
Pulls ». Torrance, (2 Hawks 490, 4 De. 


412) Petty v. Harman. 191 
Haywerd o. Craven, (1 Law Rep. =) 


v. Ely, 
Boling w. Holding, (1 Murp. 1) et 
v. Langston, 

Bucks by v. Jones, (2 Hawks 120) Sievene 
v. Ely, 493 

Lov 9. Wall, (1 Hawks 313) Smith ‘a. 

Byde: ». Jones, (1 Hawke 497) Cannon 
v. Jenkins, 422 


CASE OVERRULED. 


White v. Beattie. (ante 87) While v. « 
Beattie, 320 


CESTUI QU. TRU>T. 
Vide Fraud, 2.3, Trust. 16 


‘ HOSES IN ACTION. 
Vide Trust 6. 


COLLATERALS, 
Vide Marriage Scitiement, 2, 4. 


com rags te 
Administrators aed Pxecutors, t, 
CONDITIONAL SALES. 

1. Where, upon thy fuce of « tranade. 
action, it is. doubtful wh: ther the par. 
ties intended to make a conditional 
sale, or a mortgage, Courts'of Equity 
‘incline to consider ita mortga e ; be 
cause by means of conditic.nal Sales, 


oppression is uently exercised 
= the weedy: Poscoalel v. M’ Can. 


Vide 


2. "But there is no rule of 
forbids the making ofc 
And where the subsequen: acts of the 
parties are consistent with th. idea of 
a sale, a redemption is not’ decreéd, 
For altho? the acts of the parties we 
— phat agg at Law as a rule) 

ion, yetin Equity they a 
ennsideted as evidence of the in’ 4 
id. 

3. Where upon the hase ofa sliwh 
full pat Barc pakd, and no bonds 
copesess taken for the repay 

urchase money, in ‘case of 

dea! of the slave, and possession wag 
given immediately, held, that these 
Circumst..nces, «:\ded to the fact that 
the buyer was necessitous, and 
twelve years had elapsed before re 
demption was claimed, proved that @/ 
clause, "fle 72 the teller 
to himselfthe power of annutling { 
bargain, did not render the transa 
a mortgaye, but a conditional a 
claim the benefit of which theré must 
~ a strict performance by the sel 


CONFISCATION ACTS. 
1. The treaty of 1783 revived the: rights 
of Brit'sh creditors and restored 


the right te sue, as if the oT an 7 ) 


acts hur! not been passed. The 1 
of 1812, there being no new confi 
tior. acts, did not affect those rigi 
otherwise than to suspend the rig 
suing. McNair v. Ragland, 

2. Whatever may be the effect of 


treaty of 1785 upen the mutual rights” % 


seins, 
uity, w 
otk f 


P 


of copartners, where the wiole part ” 


nership property, or a portion of 


belon ing to an alien partir, was” 


seize] under the confiscation awe, YR 
where the co 


lien partners for advanees, the 


tnership owéd thes "4 F 





MST ROPESILS ESE S & 


. 


WDEX, 


dent partner’s share of these advan- 

ces constituted, in Equity, a deht. 

which h. owed his copartners, and 

whictris within the treaty. Hd. 516 
Vide Lnterest, 3, 4. 


CONSIDERATION. 
Vide Marriage settlement. 5. 


CONSTRUCTION. 
Vide Legacies, 5, 6,7, 8,9, 10. _Condi- 
tional sales, 2. 


CONTINENTAL MONEY. 
Vide Depreciated eurrency, 1, 2, 3, 4. 


CONTRIBUTION. 
Vide Suretics, 1, 2,3,4. Bills of Ex- 
change, 2. Mortgage, 3, 4, 5. 


CONTRACTS. 


4, Ap executory contract, made in con 


-* sideration of an intended marriage, 


¥ 


whereby the parties coyenani to make 
& provision for an illegitimate child of 
the wife, will, under the act 01 1799, 


be protected in a Court of Equity 
»in 


and its specfiic execution enforce 


favor of such chil’, against the hus- 
band. Eintrough v. Davis, 71 
Vide Fraud, 1, 
Statute 


Agreement, r 
ae th 2 Specific erick “| 
Remedy, 1, 2. Usury, a, 4 gli 


cosTs. 
1. It seems, where a claim io asserted 
on the part of infants, who have an ap- 
nce of ri, ht, each purty must pay 
is own Costs. \ Kirk» Turner, 14 
2. Upon the removal of an Equity cause 
to this Court, under the .ct of 1818 
(Rev. c. 962) the original papers are 
to.be sent here ; and if the Clerk be- 
low sends copies of them, the costs of 
th: copies cannot be taxed. Lee v. 


Norcom, 372 
Vide Trust, 16. 
_COUNTY CouRT. 


” "Wide Juuriedsetion, 4, 5. 


COVENANT. 

1, Where one sells the land of another, 
setting out the title of the latter, and 
Covenanting against it, no estate pas- 
sea by the deed, and a second vender 
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cannot sue at Law, in higown namie, 
ofthe covenants Nesbit v, Brown}S0 
2. Where a vendor covenaned, in cite 
of eviction, to pay double the par- 
chase money, and also damages, it 
was held to be a penalty, net -tipu- 
lated dams and the purthase 
money and interest only could be re- 
covered, Id. Ri] 


CREDITORS. 

i. A creditor, who takes an incum- 
brance t» secure an antecedent debt, 
without re'essmg 4 surety, is mot such 
a purclisser as). protected by want of 
notice. Donaldson v. Bank of Cafe 

103 


2. A mere creditor, who has nat obtain- 
eda lien by judgment, has no-right 
to the aid of a Court of Equity, to fol- 
low the property of his dedtor.— 

103 

3. Where ‘ands conveyed to D, M; & 
Co. and aiso to M, in tyus for D, M, 
& Co. were conveyed by M, who died 
insolvent, indebted to the company, 
and without personal represent.tion, 
to secure his individual debt, it was 
held, upon a bill filed oy a creditor of 
the copartnership, to subject this pro- 


perty:: ee: 

1. Tht the creditor of M was.not s 
purchaser for value, within the 
meaning of the rule which protects 
them when they are not affected 
with notice. 

2. That nothing passed by the «leed, 
in the land conveved to D, M, & 
Co. 

3. That no decree could be made 
founded on the fact that M was a 
deborf to the company, until hides. 
tate was represented. 

4. That the Plaintiff, not having es- 
tablished his demand, and having 
no lien, bad no right to the assis- 
tance of a Gourt of Equi y. Zd. 108 

4. Where there arc two cre iitors, one 
of whom can obtain sutistaction only 
from the visible property oi i! debt- 
or, and the oth: t can sudject not only 
that, but a special fund created for 

this indemnity ; altho’ a Cou of E- 

quity will com el th: litter to resort 

to the special fund, or will subr gate 
the first to bis righ’ 'o tat iu uo, yet 
the first creditir nist dem. ad this, 
before the latter has received satisfac. 





“Goh trom tha visible property. Ihe 
Som ot has no equity against a third 
‘tteditor, who obtains an ment of 
the special fund. Williams yv. Wash- 
“y ington. 137 
3% in Equity, a surety, in respect to his 
liability , is asa creditor, and 
has a right to all the privileges of one. 
Ia. : 137 
6, A surety has, in respect to his lia- 
bility, the rights of a creditor, and 
upon the insolvency of the principal 
debtor may reiain any funds belonging 
to him in_his hands. Williams v. 
5 151 
% Therefore, where the surety owed 
the principal debtor, wi.o became in- 
solvent, and assigned tor value the 
debt.due by the surety, Aeld that the 
latter might retain the amount of his 
subsequent payments against the as- 
signe: . a 151 
& Before the passage of the act of 1812, 
a Court of Equity lent its aid- to an 
execution creditor, tp subject an 
equity of redemption subsisting in fa- 
vor of the Defendant to the satisfac- 
tion of the execution. It will do so 
still, especially as the remedy is not so 
perfect at Law, as it can be made in 
this Court, by «scertaining before a 
‘sale, the amount of the debts cliurged 
_ uponthe land Harrison v Battie,537 
> A creditor must e-tanlish his debt at 
Law, to entitle bimself to the aid ofa 
Court of Equity. But a return of 
nulla bona is unnecessary, where it ap- 
ars ‘hat all the deotor’s property 
8 been placed beyond the reach of 
fina!) recess. . 537 
Vide Lien, 4, Statute of Limitations, 2, 
cement, %, 5, Mortgage, 7, Trust, 

3. Widows, 2. 


(Y¥ PRES. 
Vide Trust, 5, 6, 


DAMAGES. 
Vide Covenant, 2. , 


DEBTS. 
Vide Legacies, 3. 4. 


DEFD. 
2. A deliv. ry of » deed is a parting with 
the posses.1.n of i. by thy grantor in 
guels « Manner as te dep ive tim oof 


the tight to reeall it. Kirk v. Dorner, 14 


GHDEX. 


2. Where a deed pended the 
subscribi Situs? agent of the 
grantor, the purpose of bei 
proved, and was by the agent retufn- 
ed to the grantor without being prov- 
ed, held that this was not a St. 


Fe 14 
Vide Covenant, 1, Grant, 1, Husband 
and Wife, 5. 


DELIVERY. 
Vide Deed, 1, 2. 


DEPOSITIONS. 
Vide Practice, 7. 


DIVORCE. 


1. For adultery, the Court may divorce. . ot 
ae 0 


a vinculo matrimonti, but is not bound 
It will in its discretion ei- 


* 


to do so 
ther dissolve the marriage, or dec 
a separation of the parties. Collier ve" 


2. Where a busband admits his wife 4 
conjugal embraces, with knowied 
thal she has committed adultery, 
may, notwithstanding seek a. divore 

dor her subsequent misconduct.— ~ 

id. 362 


DEPRECIATED CURRENCY. 


1. A debt existing before the depres © 


ciation in the currency which | 

place during the revolutiovary war, 
might have been discharged in thatcur 
rency Butjfnot paid or tendered 
during that Périod, upon the <ubse- 


K 


2.8 


_~ 


quent resumption of cash payments, » 


the whole sum is to be pad without 
ref r-rice to the depreciation. MceNuir 
v Ragland, 516 
2. A ‘\ebt cont-acted while the currency 
wa- depreciated, upon the resump- 
tion of cash payments, must be dis 
charged according to the -rate of de 
preciation at the date of the contract. 
dd 516 


S. But an agent, charged with the cole. oF 


lect.on of delts stesponsible only for 
what he colle ts; and ifh: received 


a debt in the depreciated currency, . 


upon a scttiement made after the re- 


sumption of cash payments, is to ace 


count only forthe value of th. cure 

rency at the teme it was received.— 

516 

4. And where a collecting part:.er owed 
a debt to the co-partnersmp, Ccon- 
tracted before the revolationary wa 


. 


, 


7% 


a 














he anDEX. 
he i Shy 
1g and also collected money duetothe . , BRCEPTIONS. , 
n- co-partnership during thedepreciation Wide Pracfite, 1, 2. . 
» * of the currency, upon a settlement of ' 
v- his accounts, sllowance was made for EXECUTIONS AND FXECUTION 
4 the depreciation upon money colléct- “< SALES. 
d ed, but not upon the debt due from Vide Administrators and Exeeutors, 5. 
himself, Jd. 4 516 Trust, 19, 20, 21, 22. 4 
DEVASTAVIT. EXECUTORS: * 
Vide Administrators and Executors,; 20. Vide Administrators and Eaeeubofs 
DEVISE. FEME COVERT; - . 


#2. In a devise of personalty, “to he 
equally divided between my son P, 
my daughters D, C, & E, and the 

heirs of my daughter P.” Aeld th tthe 

| a latter took but ore fifth among them. 

oo Ricks v. Willianis, 3 

, pel SA tes:ator dirceted his lands to be 
oe gold, and the proceeds divided among 
his © heirs not heretofore mentioned.” 

_ “Held, Ist, that the ind should be con- 

sidered ag money, & that the word heirs 
meant those entitled under the statute 
of distributions 2d. That the ges 
not heretofore mentfion?d applied on 

to those taking beneficially under the 
will, and not to a legatee in trust.— 
McCabe v. Spruill 189 

Vide Legacies, Trust. 7, 10. 


DISCOVERY. 
lu, 11, Partners, 2, Posses 







y, J 


Re urisdietion, 
e ston, 1. 


DCWER. 

} Where the vendce of lands received 
no title, but only a bond to make one 
upon the payment of the purchase 
money, the dower of his wife in the 
land is not protected against the debt 
due the vendor for the purchase 
money. 

[8 the wife entitled to dower at all? Qu. 
Kirby v. Dalton, 195 


ELECTION. 
Legacies, 8. 


EQUITY OF REDEMPTION. 
Vide Trust, 4, 21, Creditors, 8. 


EVIDENCE. 
h In Equity, an admission in the plea 
may be used by the Plaintiff against 
the Défendant. May ar v. Rewland,s33 















Vide Husband and Wife. 


FRANCHISE. 
Vide Roads, 1. 


_ FRAUD. 
1. Morality and good faith require, that 
the vendor shouid disclose to the ven, 
dee every circttmstance which may 
induce the latter to change bis mind 
as tothe contract. Alston v. Outer 
bridge, , 18 
Where a trustee sold at auction « fer 
simple in the trust land, and betore the 
execution of the contract the trustee 
an! the cestui que trust discovere: that 
the deed of trust: created only a life 
estate, held that the concealment of 
this discovery was fraudulent, and va- 
cated the contract, aliho’ the deed of 
trust was publicly read, and the trus- 
tee only undertook to convey the title 
he had, and althu* the cestué gue trust 
refused tu guaranty the title of the 
trustee, Jd. 18 
3. It seems that fraud practised by a 
cestui que trust will avoid a sale ‘ion- 
estly made by the trustee. Cheshire 
v. Booe, 22 
4. A misrepresentation by the vendor of 
a faci which materially affects the 
value of the property sold, and of 
which the verdee ‘s ignorant voids 
the sal. Woodsv. Hall, 411 
Vide Auction Sales Wy 2, Widows 2, 
Voluntury conveyances, 2. Creditors, 1, 
2, 3, Morigages, 2, Notice, 1, 2, 3, 
Marriage settlement, 1, 2, 4, Trust, 15, 
— and Wife, 6,7, 8, Mistake, 
’ 


2. 


( AMING. 
1. Upon the c nstruction given to the 
act of 1788 ( Rev. c. 284) for avoiding 
securities piven upon . gaming consi- 
Ceration, money lost paid cannot. 














554 
at Law, be recovered back. Dunn v. 
322 


2 Th, efore Equity will not interpose 
to restrain.the collection of a judg- 
ment, obtained on a bond void under 
that Statute, unless the judgment was 
obtained’ by ‘a fraudulent circumvene 
tion of thé Defendant at Law. Jd. 322 


GIFT. 

L. Where a father, upon his daugoter’s 
marvian% before the act »f 1806, sent 
home property withher, | ws pre- 
sumed to be a gift as »etween the 

rtica, and should be taken as such 
in favor of creditors. Collier v. Poe, 55 

2. But a lcclaration to the aug ter ac- 
comp nying the delivery, that « loan 
and not « gift was intended, is suffi- 
cient to rebut the presumption, and 
conver the husband into the father’s 
bai's«, altho’ such deciaration was 
unkssv tothe husband. Jd. 55 

Vide Voluntary Convey ances, 2, 3. Slaves, 
1, 2, 3. 


. GRANT. 

1, Although a misdescription of land, as 
fo thr County in which i: lie., would 
Not wiiate ina deed between indivi. 
dua!'s, it seems that a simiiar mistxke 
in a gt nt would avoid i: even at Law; 
one th gr .nt is founded upon an 
entry ond survey, which are to he 
made by sworn officers in the very 
County mentioned. Lunsford v. = 


tion, 

2. Bu: if such misdescription in a grant 
docs not avoid it, clearly an entry, 
made in one County, when the land 
lies in another, is void. Anda Court 
of Equity will not compel another 
perso, who made an entry and ob- 
tained a grvnt of the same land, with 
notice of the former defective entry, 
to convey to the first enterer. Jd. 483 

5. Whire the .Piantiff averred, that 
land entercd by him was situate tn one 
County, w').r he made his entry, and 
that the Defendant had, with notice 
of his entry, o> ained a grant for the 

same lend, ‘unon an entry. nade in an”. 

ther, Count), Ae/d, ‘at ifthe land id 

lie in the (© wnty where the Plaintiffs 

entry wes made, his title wa. pur |) 

Jegal, and the remedy at Law com- 

piete. Jd 185 
° Vide Notice, 1, 2, 


aNDEX, 


3. in this State, no settlement 
«i 


4. Where land is soll for the purpose gf 
5. A married woman can be boun:! as 


6. Where the husband, with the wife’s 






















GUARDIAN AND WARD, 


HEIRS. 
Vide Devise. 2, i 


HUSBAND AND WIFE 

1. Where land was sold for partition un 
der the act »# 1812, and the share of 
the fome covert paici to the husband, s 
Court of Equity will decree her an ine) 
demnity against him. Bryan v. 


an, : 

2. A feme covert being thus entitled, 
that. she could, oy he: next fang 

* maintain an adversary sui! against 
administrator of an infant 
and her husband, and that the fy 
was hot liabl: for the debts of 
ter, either to the administrator 
intestate. Jd 


u 


~ 7 
ee 


made on the Pring ie the wife 

ity against her husband, he 
vent; for vision out of pi 
~ aa accruing during the covertt 


p.tti'ion, the share of a 

th- proceeds is considered as ! 
and c.nn :t be paid to her husnand, ex, 
cep: sie directs i on a private ex 
ination. Lathe matter of James Dox 
hetrs, 1 
her land, there being no separate ¢ 
tate, only by her deed executed 
the prescribed form, or the decree 
judgment of a Court ; and if her di 
be ‘nformal it cannot be aided. Green” 
v. Branton, 500 








. 












privity and consent, sold her lar 
aw! she received and enjoyed .t 
purchase money, upon her bill to 

relieved ag inst an vbstacle tv hex, 
asserting her right to the same 
her fraudulent conduct does not 
her—ane an oustanding legal est 
w’.ch otherwise she had « right & 
have removed, will not be held uy a8 
a securily tor the purchase money.— 

ii. 500 


~ 


7. A wife isin all cases barred by a ju Ey Tp 
hers se 


ment against her husband a 
ob: wed during the cpverture, un'ess 
obtained by a combination between” 


oY 


ec een“ Tr Tem 


—_— 


Pe ed, ee i DP 


= 


a 
a 


> 
et we ‘ 


nee 


> Sind to 


. “Courtsof ity 


: ADE, 


2 Cae Pend iene, 
ioe e's ‘¢ 
anf. tor his own Dearinean, a 
F getty the Judgment b wife 
sey mds tries a “aaj — 
% As where the husband sa wife were 
served with a'sdi. fa. “to subject. her 
her debt, and the hus- 
‘without collusion with the Plain- 
™ the administrator, declinéd de- 
rowed by the fe that ‘the 
ed by the judgment 


SMA E eee with bis 


vi wo hy me mag 
9 caverta, an after. 


arc = Se to join him ina 
nveyance of her land toa third per- 
¥ fe-conyeyed it to the _ 
the dhe sey be 


ith war Ba fu rua 


Tae cy no equity to prevent his 

2: int ig the legal title to those chat- 
i a 
fa term , 2, Divorce, 
Tridt, Marriage Settlement, 


bed 
movuniaxce 


ns “are ia awarded by 
for the infringement 
ed doubtful nts, until they have 
estublished at Law. Bat when 
t is clear, and the injury irre- 

, an injunction will be awarded, 
the right has not been estab- 
t Law, Att’y General v. Hun 
12 

iets b~- Reed Ir that the De- 
red the heaith 


“$55 


€ mit ad ath’ the ¢ indictment preg 


is an errorto say that iin injune- 
is of course waived by an amend. 
ment. Byt an injunction is never 
£ ed by bak amendment. Trae 
i 
e" Ati injunction is not ed se 
course upon the comi the an- 
swer, in which the Pl nits whole 
case is denied. The statement of the 
Defendant must be at least credible.— 
Any evasion in not responding to the 
material c’ in the bill, or an ex- 
treme improbability in the statement 
of ‘the Defendant, will induce the 
Court’o retain the i injunction. 
v. Hu'ton, , “he 
Vide Mortgage, 7, Bitl of Interpleader, 2. 


INTENT. 
Vide 9, 20, Resi 
~ Pro! Bi ‘ duary Clause, 


- 


INTEREST, . 

1. Interest is not of course to be come 
aded in favor of a ward’ kgainst the 
xecutors of his guardian, but simple 

interest only is to be computed from 
the death uf the latter, unless com. 
Lert: interest was received. 


2. “Ordimarity a guardian istobe charged 
with compound interest ; but he 
be exempted from it by proving that, 
after suitable exertions, he Ber 
to realize it. Ta. 

3. A debtor is liable to pay > 
virtue ot his coniract, whether he ma: vA 
it or not. Amagent or trustee is lia- 
ble, only becaus- he mde ‘t, or 
might have made it, A... for 
neglect. As where a collecting part- 
ner, in obedience tu the ccutaaaien 
acts, bona fide paid the share of his 
alien pariner into the treasury, it was 
held, tht whatever may be the effect 
of the treaty upon such payment of 
the principal debt, the collecting 
partner was not liable for imterest 


*68 


, 





£58 


. as ie LAW. 
Vide .  »Govine, 
7, Taabond’ oad Wife, 7, 


y URISDICTION. 
1. The jurisdiction of the County Courts 
of itYy being confined to 
tion, they have 

mike any order in eh 

suits, which i is not necessary to 4 cor- 
rect Kennon v. Branson, 64 
2 Therefore, in a petition tor distribu- 
tion, where the «dministrator and in- 
testate hal been copartners, and upon 

a reference of the partnership and ud- 
Ministration accounts, a balance was 
reported against the estate—Aeld, that 
thys only formed « defence agamst the 
‘suit—and that a decree against ‘he 
next of kin for such balance was erro- 
neous. Ia. 64 


de Whether a Court of general Equity 
Juriadiction could decree the Planti 
hd a balance ayainst him ? me “ae 


bs For the recovery of ,legacies, filia! 
rtions and distributive shares, ¢he 

nty Courts are Courts of Equity,» 
“and have «ll the powers of such 
, Courts. Upon prop~r cases, they may 
review or rebear their own «decrees. 
But where.a \ecree was made which 
Aisposed of the cause, it was held to 
“be equivalent to an enrolment, and 
that they had no power, at a subse- 
em term..to rehear that caus. .— 

mms v. 


& A review cannot be had for mistakes 
in adecre, which might have been 
recr:fied by proper atiention. Jd 197 

6. Where a party had an adequate legal 
remedy, and has brought an action 
and feited in ity he has no right to the 
aid of a Courtof Equity. Barnes v. 
Dickinson, 273 

7. A Court of Equity will not relieve a- 

inst a judy ment at Law, unless the 
f. fendant was ignorant of the fact in 
question pending the suit, or it could 
not be rece'v d at Law, as a defence. 
Peace v. Nailing, 289 

8. Courts of Equity do not allow ap- 
peuls to them, merely to obtain an. w 
my And where a party, on being 

at Law, attempted to establish a 
legal detence ,Before the jury, and 
was unsuccessful, he cannot on the 


e 


iSappes 


INDEX. 


amen tae relief in Equity. 
9. After a failure at Law, the p Sy 
=I 


cannot come into a Gourt of E 
ly because the verdict is 
un the matters alleged in. 

do “2 constitute a nee at. 

16. Where a discovery i in sid of a dee 
fence at Law is sough! from the com 
science of the Defendant,. it ough 
- obtained pending the suit at us 

11. Discovery and relief are never g ive 
afer a trial at Law, where the er 
averrect was available at Law, 
the vy seeking it avers and p 


that o wea ignemant of the. d 
: oom. at the time of the 


13 “A Court of Equity will pot, ap 
e ting the title 4 ) 
ean é « relicious, 
pe = members. 
pon a roy filed i in this State, t 
a decree made in 
na, held, Taguon, 
sentiente, that the Courts c 


have a right to examine into 
of the decree as upon a bill of 


v. Johns, 
14. Where resident of South-Carolia 
upon separating from his wife, gay 


pee 9 pears bond for her @ 
benefit, aad thatof the it children, 


died in South Carolina, having vo 
tarily conveyed land in this State 
illegitimate children, Acid, Tar 
Chief-Just:ce, dissenting, t! adeg 

of the Chancery of Sout 

claring this conveyance to pe vo i 
gainst the wife an! children, it 
nullity. the subject matter bei ; 
out its jurisdiction. . theo 

land co. veyed to the c ; 
to be taken in satisfaction of the k . 


, 


Ia. ‘ 
15. In such a case it seems that 
went advancements, made by — 
futher to the children provided fu 
the bond, are consi:'cBed a sat 
of it pro tanto; and it is clear, Me 
land ch.rged with the payment, 
debts isto pa pac yg beforea€ jurt 
of Equity will subje hak 
veyed, or bequeat 
mate children. Ji... 





VideReview, 1, Creditors, 8, 9, Injunc- 
fion, 1, 2; Grant, 3. 


| LAPSE OF TIME. 
ue 0’ lapse of time is no bar to an 
« res» trust, yet payment or other 
;fatsfaction may be presumed from it. 
v. Rogers, , 8B 
%, Where an administrator, two years 
after his qualification, made a return 
to the County Court admitting a bal- 
ance against him, a bill filed twenty 
years afterwards by the next of kin, 
that balance, without accounting 
for the delay, is too lat-. © Zid. ‘58 
3. li séems, that the return alters the 
relation between the administrator and 
_ the next of kin, and divests the former 
> of his character of trustee. 1d. $8 
Any delay in suing, which can be sa. 
torily accounted for by the course 
public events, will not be e@hstrucd 


’ 


om 


the ancestor, means heirs 
“g bequest to J. P. and the be rs of S. 
J. P. takes a moiety, Jourdan v. 
Green, ; 270 
6. In such a bequest to heirsyif it v« of 
a present interest, tho ly take 
whe are born at the date e will, 
and perhaps «t the death of the testae 
tor. But if the interest is expectant 
upon a life estate, those take who are 
born before the expiration of the par- 
ticul:r estite. td. 270 
7. A testator bequeathed a large «siate 
in lund and slaves to his son, and by @ 
subsequent clause of his will, gave. 
one of the same slaves to his daugh- 
ter. Held, that the legatces took the 
slave by moieties. Field v. Eaton, 283 
8. The son claimed the slave by a gift 
prior to the will; but as he had taken 
other property under the will, held, 


| Gnfo aw abandonment or satisfaction of @ thst he had made his eleetion, and 
* the Plaintiff’s demand. MeNair v. 283 


{ Resiand, ae ‘ 
Gina aid Ba Trill, 


eae! LEGACIES. . 


ca uest of an: of a partialar 
4 RS thas oy 


” executor tf purchase one, rather than 
divide families, is g legacy. 
7 87 


" v. 
‘2 Altho’ specific | es do not abate 
in favor of those which are pecuniary, 
"yet where the testatrix bequeathed al 
property specifically, .nd directed 
two n «ste be purchased for A 
and B, a deficiency of as- 
sets, that all the legacies must abate 
‘ratably. Id. 87 


3. A legacy which is equal to, or larger 
in value then a debt due by the testa- 
tor to the legatee, is prima facie a sa- 
tisfaction of the debt. Ward v. Cof- 

., feld, 108 

4 Where A devised all his Nort!) Caro- 

_ lina property, to his son B, and all his 

‘Tennessee property to his son D, a 

™ fesident of Tennessee, and charged 

“all his devts due in Nortb Carolina up- 

on the devise to B, a debt due to D 

_less than'the legacy to him, was held 

» to bewsatisfied by it. Id. 108 

© The word heirs, in a will, where the 


could not claim against it. Jd. 

9. There being no dasent ambiguity, but 
plain contradictory bequests, held, 
that parol evidence was inadmissible 
to prove the testator’s intention to give 
the property tu hisson. Jd =, 283 

10. Where there is no datent ambiguity, 
but plain contradictory bequests, pa- 
rol evidence of the testatur’s imtention 
is inadmissible. Jd. 283 

11. Specific legacies do not abate upon 
a deficiency of assets, unless all the 

roperty of the tesi.tor be specifically 
equeathed. White v Beattie, 320 
12. But where the testator does not 
give away the whole of his property 
* specifically, and what is left is afiet. 
wards consumed or destroyed by the 
testator or his exccut..r, this c:ircum- 
stance will not make the specific leg. 
acies abate. 326 

13. It s-ems, that to determine whether 
a specific legacy shall abate or not, 
evidence of the s‘ate of theassets de 
hors the will may be receiver. Jd 320 

Vide Adminisirators and Executors, 2, 4, 
5, 14, 17. Devise. Trust, 4, 6,7, 12, 
14 


LETTERS OF AD MINISTRBA IN. 
Vide Administrators and IsTeAg b 


& 
LIABILITY. 
Vide Swreties, 1, 2, 3. 
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LIEM. 

, has « lien for the 
“chase upon the land 

with 


net Nee and 
Hote) v- aa 163 


that a creditor who takes a 


~ ae 


INDEX. 


sue—and the husband submitti 
estate was litnited to him fi 

& power to make advancements a 
the or full age of the 
dren ; with remainder to the issue. 
tenants in common, and cross 

ders between them upon their 
under age and unmarried. Ju. 


63 Vide Contracig, 1, Agreement, 1, 2. 


MARRIAGE SETTLEMENT. 

1. Where a marriage settlement does 
not conform to ‘he intention of the par- 
ties, either thro’ mistake or the fraud 

* of one of the parties, it will be cor- 
rected by a Court of Equity. Scat 


2. Where however the correction inter. 
Teres with the rights of the a. 
or wife, or issue of the marriage, 
will be made with more caution, than. 

where it affects collaterals unly, who™ 
are —, to the nS of 


3A peo Ty tle hich Pe 
A set ment, whic 
on techie to the intention of the® 
wife, wilfwot be annulled, so as to 
leave the property subject to the le- 


I rights of the husband ; but it will 
Be Phoetmed | by inserting the omitted 
provision, upon the same principles 
on which articles are esetiet. Id. 403 
4. Collaterals, who claim under a settle- 
ment by the fraud of their 
father, are excluded from any benefit 
under it, upon its being meme _ 
id. 


5. An agreement by parol, made before 
the act of 1819,(Re.g10 16) by afather, 
in consideration of the marriage of his 
illegitimate ter, to settle all his 
@siate upon her husband, herself and 
the issu of the m«rriage, is binding ; 
and altho’ it does not «ttach specifi- 
eally upon any portion of the father’s 
property, su as to defeat a purchaser 
with notice, yet it will be enforced 
against volunteers claiming under him. 
For tho’. the relation between the 
father and the illegitimate daughter is 

ient to raise a use, yet the 
tion of the husband extends 

to the wife and the issue. Wail v. 
472 

6. In executing such an agreement, care 
will be taken of the interest of the is- 


Vide Creditere, 10. 


MARSHALLING. 


- 


MILLS. 
Vide Injunction, 1, 2. 


) MISDESCRIPTION. 
Vide Grant, 1, 2, 3. 


PR lb a 
relieves against : , 
party a deec . r c¢ 
writing ; a parol 
: is adisabl to prove the mista 
in the answer ¢ 
eee the Plaintiff se 
tively pa ro 
' Newsom v. ue 
2. As where ae owner of two 
tracts of land, having seld one bk: 


i pe oe the metes and t 
Weed «3 o the vm 
both 


1. uit 


to re-convey to the vendor the ti 
A land not intended to be conveye 


yews 1, a ee 
2, Grant, 1. 


MERGER. 
Vide Partners, 2. ' 


MONEY CONSIDERED. ‘a8 
Vide Lien, 1, 2, 
2,4, Devise, 2, Partition | 1. 


= MORTGAGES. 
1. A subsequent mortgagee, whose d 
is duly registered, B bound toe 

cooegeee pa, of which t 
ots for the p 

Ifa morigugce 

keepi the mortgagor's 

suffers isd to remain u 

it seems not to be fraudulent per: 

its character depends upod t 


mistak 


¥% 


» 


[ 
eo 
cred 
rr * 





INDEX, 


It is not fraudulent “as to one who 
knows the whule transaction. Jd. 110 
3. Nwhere the lands conveyed in mort- 
were sold by the mortgagor in 
separate parcels, ‘the first vendee has 
‘no equity to marshal the wholé mort- 
4 debt upon a second—the latter 
tee no notice of the vurchase of 
the first. Stanly v. 314 
4. Ifthe second vendee had notice of 
the purchase of the first, would that 
fact alter the rule? Qu. Id. 314 
§. But where the ee paid hie 
purchase extinguishment of 
the mortgage, and the second did not, 
held, upon an adjustment of the loss 
between oa thew, that the payment of 
the first was to be estimated in his fa- 
vor. = till thy the 314 
6. In Equity, na the mort- 
> wedeees, he shall have relief, 
o” at Law the estate ra 
' gee is barred; as upon a 
seven Tnece cr. font with color @ 


ae 
Zi itor is creltorie otiifecrea = 
of a prior unregisteted m 
om om is in this’ respect, disti 
*, Bie from the vendee of the mort- 
himself. Therefore the Court 
*<will not enjoin such creditor sell. 


~ 


‘ing the mort d premises, under 
hin czceution “Dovin v. Cowan, os 
Greditors, 1, Bills o Exchange, 2, 
Conditional Balee, 1, 2 3, 


NOTICE, PURCHASER WITH AND 
WITHODT. 
1. Where a grant is obtained, with 


knowledge of the fact th.t the land * 


had been befote granted, such grant 
is void, and will be vacated in Equity. 
Where this st .te of facts appears, the 
Court will act, altho’ the party enti- 
tled to relief is made Defendant with 
the fraudulént grantee, especially 
where the bill was filed many years 
ago, when our Equity system was im- 
perfect, and the <a t litule under- 
stood. . Benzein vy‘ _ 225 
2. Where such feodulent ne rant has been 
recently obtained, the Eourt will en- 
tertain a bill to vacate, quia timel ; @ 
i, where possession has been 

aad under it, so as to bar or Cloud the 
title at Law, and will not only vacate 


Ii. 
3. It is no defence thatthe fraud was 
not int.nded for the person 
how it has, taken eff-et 
exists, the party practising it 
be protected aginst any, 
by injured. a 
Vide fy 1, 


the grant, but. Moat ocean 


NUISANCE. 
Vide Injunction, 1, 2. 


PAROL EVIDENCE. , 
1. Parol evidence is inadmissible to 
prove, that the intéhtion of the testa- 
tor was not properly expressed in the 
- will; or that he words, the 
meaning of which he did not under. 
stand. Reeves v. ara 33. Phe 
Vide Legacies, 9, 1 Statute 
Frauds, 1. Mistake, 


my 2 


PARTIES TO A SUIT. 


’ 1. Where a Plaintiff secké to enforce an . 


etuiy against Law, he can have no 
ief unless the person who-has the 
leg! title be a party to the out. Jones 
v. Je 492 
2. A bill brought by some of the:per- 
sons entitled under the i 
clause ina will, without making the 
others Defendants, or accounting for 
the omission, cannot be —_ 
Huson v. Mc Renzie, 463 
Arendellv. Blackwell, 354 
Vide Wills, 2. sonnet 19%. Sta 


tute of Limitglions, 4. 


PARTITION. , 
1. Where land was sold for partition un, 
der the act of 1812,sthe share of « mi- 
nor not being vested according to the 
act, a Court of Equity will the 
property, and decree it to au heir a- 
guinst an administrator. Bryan v. Bry- 
an, 47 
2. Ina partition under the act of 1787, 
a my 7 aoe upon the more val- 
uable dividends, for equa parti- 
tion, is a legal canes taal land, 
and follows it ig the hands of a pur- 
chaser for valuable consider:tion wp: 
out notice. Wynne y. 





SNDEX, | 


Money thus is as much 
_ asthe len! for which itis the subs i- 
tute; and where *t wasallot'ed to the 
share of » feme covert, and the hus- 
- band had taken a bond and given a 
geceipt fomit, held, that the husband 
and wife*ceuld recover the amount 
for her use Id. 23, 
Vide Lien, 1. Husband and Wife, 1, 4. 


: PARTNERS. 

1, A deed to a copartnership vests the 
property in the firm, not an the indi- 
‘vidual members. Hach takes an en- 
tirety, an | by his own deed, can only 
conv: y his right to the residue aftera 
settlement of the par'nership ac- 
counts. Donaldson v. Bank of oe 
Fear, 1 


, 

& Where upon ® contract by copart- 
ners, made in Virginia, the bond of 
one was taken to secure the pariner- 
ship debt, held, that f by the law of 
that State, the contract be joiot, the 
exceution of the bond extin aithed 
the debt ; if jo:ntand sev: ra’, that it 

. Was no r of ‘the simple contract 


debt at the other partners; and 4 


as the creditor had a plain remedy a- 
gainst them at Law, a Court of Equi- 
could not aid him further than by « 
iscovery ; ani this, altho’ he averred 
that the bond was executed in the co- 
——— name by one copartner, 
; on his part, that it did 


not bind ‘he rinership. Spear v. 
' artinerenip. . 
Gillet “es 466 


Vide Jurisdiction. 3. re 3. “‘ 
\ preciate d Currency, 4. ifisculson, ° 
“ey of Limitationy 5, 6. Inter 


PAYMENT. 


PENALTY. 
Vide Covenant, 2. Usury, 1, 2, 3,4. 


PEAS. 
Vide Practice, 9. | 


_ ‘PLEADING. 
4) A dill should c:Atain only a state- 
meat of facts on which the Plaintiff’s 


case is founded, not the evidence of 
those f:c' ; therefore where lapse of. 
time farms fo bar to the claim, but om 
ly raises a presumption of fact iveon 
sistent with it, the lapse necd not be. - 
accounted for in the bill, Nes ; 


ve. Skee 1, 2, 3. Bill of Interplea+ 
» 1. ' 


POSSESSION. 

1. Where the Plaintiff carged that the . 
Defendsnt held sléves as his trustee, 
and rayed an account of the profits, 
and that the possession might be sur. 
rendered to him, and the Defendant 
denied the trust, and insisted tha! he 5 
had held possession twenty six years 
adversely to the right of the Plainiffe ¥ 
and there was no proof of the trusim 
held, -vemial the, Coust had jurisdiction — 
for » digfovery or an account, that ag 

Phe possesgian of the i ae ¥ 
a bar to ap action at Law—»by analogy» 
itv A Rey to thé relic ve 


Leig : . 
Vide Gift,1, Widows, 1. 
POSSESSION WITH COLOR OF 
TITLE. 
Vide Mortvages, 


6. 
PRACTICE. 4 
1. Exceptions to a report, apon a refer 
ence to take an account, are unneces+ © 
sary when the Master assigns unsatis- © 
factory rea-ons fur his conclusions. — 
Hooks +. Sellers, 61 
2. tt seems, that a bill to correct errors f 
in an account, 1s inits nalare, an excepe 
tion, and to a report on such d bill sta-_ 
ting a new account, none ‘need be — 
filed. Jd. ; 61. 
3. Where a replication is taken to an 
answer, the answer is not evidence, 
ui.less responsive to the bill. There- 
fore, where the Plaintiff charged one » 
assignment, and the Defe: dant denied 
that and set up another, and no proofs 
were taken—jAeld, that the case was 
to be considered without reference te 
either. v. Person, ” 364 
4. A reference to the Master to take an 
ace unt need not be renewed at every? 
term between the order and the; re- 
port. Jad, A 364 
5. Ufa party to a bill for an account re- 


4 
as 


ot 


+ 
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INDEX. 


side out of the State, and has no known 
agent to attend to the suit, it is pro- 
per tv serve notice of taking the ac- 
* count upon his Coansel in this Court. 
Ta. 364 
6. Upon a bill to foreclose or redeem a 
mortgage, its existence being a:!mit- 
ted, a reference for an account of the 
amount due upen it is an ofler of 
course. Questions respecting that a- 
mount propertly bdiong to the ac- 
count, and are only heard upon cx 
ceptions to the report. dge v. 
Nelson, 411 
7.*On the hearing 6f an original bill, in 
the nature of a sipplemental hill, and 
bill of revivor, deposifions taken in 
the original suit maybe read. Ben- 
sein v. Robenctt, 444 
8. A reference is never made to estab- 
lish a fact put in issue by the plead- 
ings ; but always relat soMe mat- 
ter supplemental to the reliefs rant. d 


at the hearing. : - 
eet Na 


v. 

9. In Equity an adqission. in plea 
may be used by the Plainti ajnst 
the Defendant. Mc Nair v. Ragland, 535 

10. Acause which his Ben prematur 
removed to this Court, must be re-§ 
manded at the cos’s of the patty re- 
moving it. Tylor v. Dicke 71 

11, No decree can be mate »gaihst one 
on whom process has not been se) ved, 
un'ess he his entered an appearance. 
Ryan v. Blount, 382 

32. A guardian shall not be permitted 
to prosecute a suit against his ward. 
Smith v. Dudley, 354 

Vide Bill of Interpleader, 1,2. Notice 1. 

junction, 4. Sct fa. 1. ldmincstra- 
tore, 18,21. Rehearing, 1. Anewer, 1, * 
2, 3. Coste. , 


PRIORITY. 


PUFFERS. 
Vide Auction gnies, 1. 


PURCHASERS. 
Vide Creditors, 1,3. Lien, 1, 2. 3, 4 
Mortgage, 3, 4, 5. Administrators, 5, 
12, 13, 17. Dower, 1, 


REFERENCE TO THE MASTER. 
Vide Practice, 4, 6, 8. a 


Vide Mortgage, 1. Creditors, 4. Notice, * 
1, 2. 


REGISTRATION. 
Vide Mortgages, 1, 2,7. Trust, 
luntary Conveyances, 4. - 


8, Fo 


REHEARING. “A 

1. A petition for « rehearing ‘s the pro- 

per romedy against an interlocutory 

decrve. Rocks v. Williams, 3 
Vide Jurisdiction, 4. : 


RELEASE. 
Vide Administrators, 7. 


RELIGIOUS SOCIETIES. 
Vide Jurisdiction, 12. 


REMAINDER. 
Vide Administrators, 4. 


RELIEF. 

1. Where a contract is declared to be 
void, the pariies are remitted to theig 
original rights ; and where a Court of 
Equity aids in restoring them to those 
rights, it confines itself to restitu'ion 
merely, an| never decrees damages 
for a toss. Ellis vy. Ellis, 398 

2. Upto a parol cofitract for the sale of 
land, the bond of « third person was 
assigned, in payment ofthe purchase 
money, to tue vendor, at the instance 
of the vendee, by one who was net 8 
party to the contract, the obligor in 
which was insolvent at the time of the 
assignment. Upona decree declaring 
the contract to be void, as the vendee 
couk! xt Law recover neither the bond 
nor the m ney, the Court lent its aid ; 
but proceeding on the principle of te- 
stitution merely, they ordered a judge 
ment upon the bend in favor of the 
er to bg assignuedito the vendee. 


; 398 
Vide Set. Fa. 1. Creditors, 8. Billa gf 
Exchange, 1. Jurisdiction, 7, 8. 


REMOVAL. 
Vide Costs, 2. 


REPAYMENT. 
Vide Specific Performance, 1, 2. 


RESIDUARY CLAUSE. 

1. Every testator is presumed not te 
die intestate as to «ny pat of his es 
tate. Therefore a residu«ty Clause, 
unless expressly restrained, always 


\ 





2. By that proviso, parol gifts of slayes 
to children are validated by the death 
seoutiag the pasteedion ani boceuall 

- resumi n, and becomes 
effectual, from the time the slaves” 
were delivered to the children. Jd. 298 

3. Where slaves were delivered to . 


; REVIEW. 

1. Whether a bill to review a decree of 
this Court can be filed in the Court 
bélow f Qu. Barnes v. Dickinson, 326 

» 2. A billof review for newly discovered 

testimony cannot be sustained, if the 

iscovery was mare in time to have 

been brought forward in either an 

amended or supplemental bill. Jd, 326 
Vide Jurisdiction, 4, 5. 

authorized 


ROADS. 
I. Where the Legislature 
one to open a road and collect tolls 
on it, a subsequent authority for a si- 
milar to another is valid, al- 
tho’ it pws | minish the profi the 
* ‘Fivst Allen v. T Liye -*, 3s 
Co. —% 119; @ As where slaves were conveyed in 
; > ' trust to permit them to live together,” 
SALE. and be industriously employed, and, 
Vide Fraud, 6. 
SATISFAETION. 


that the donee exercise a cof, 
troMover their morals and furn bh 
Vide Legacies, 3,4. Trust, 1. : 
«SCIRE FACIAS. 


them with ics—Aeld, that 
1. Where a decree was made for the 


king distribution of the parent's 
property, nor to be taken as an ade 
vemmuaneen be One. i 2 


‘upon the fice of the deed , 
Judge, dissentiente,) as the slaves were | 
not considered the property of the’ 


donee, a trust resul'ed to the execu- 


eee ef 


dea le Bd a” gee Oe 


yment of money against an adminis- 
Papen, and it was ascertained by the 


‘decree that he had no as-ets—Aeld, 


tor of the donor, and aconveyance ” 


of the legal title was directed to b 
made tohim. Zi. 493 


Henvitsor SL hief- Justice, dissentiente, _ Vile Gift, 1. Administrators. 4, 14. 
that « sci f@ under the «ct of 1784 ' 
¢. » is confined to judgments SPE PERFORMANCE. * 

at Law 4 and that theonly remedy for 1. A bill i@the alternative, either for ay 

the Plaintiff was by 2 bill against the, specific performance ofa parol cou. — 

heirs, to —” satisfaction out of - tract, or a npeeet i a 

real assets. v. ¥ A, money, is not sustai by Courts of — 
eh Raila ity, because if the contract be a- 
SET-OFF. ’ 


Equity, 
; vouded, the money may be recovered — 
1. Where the Plaintiff and Defendant at Law. Ellis v. Ellis, 398 
have mutual judgments in different 2. But upon a bill fora specific perfor-. jal 
Courts, and the Defendant is insol- — mance, which has been refused, where. 
vent, a set-off will be allowed in from peculiar circumstances, the Plain- 
: 392 tiff cannotat.Law, recover back his 
piirch.se money, its Fepayment isdew 
creed id. xf ¥ 
SLAVES. _  Vide,Statute of Frauds, 1,2. Contracts, 1. 
1. The second proviso of the third sec : 





1819, c. 1016, Wall-e. Scales, 
1820, c. 1037, 


) ‘Ae Where the Plaintiff 


r®% 


e 


STATUTES COMMENTED DPON. 

Benzein o. Lenoir; ~ 225 
Benzein wm Robenett, 444 
Pike v.Armstead, 110 
Builey o. Shannenhouse, 

‘ , * 416 

Cooke Streator, 
Collier yp. Poe, 55 
Jefireys v. Yarbrough, 506 
Wynne wv. Tunstall, 23 
Dunn v. Holloway, 322 
Kimbrough v. Davis, 71 
Fintham v. Holder, 345 
Stallings ». Stallings, 298 
Harrisons. Battle, 537 
Bryan o.Bryxn, 
Dozier’s Heirs, 
Collier v. Collier, 
Lee v. Norcom, 


. Elis v. E : 480, 
Smith vy. Wa on, 318 


STATUTE OF FRA 


the 


performance of an ‘agreement 
ale of de- 


lands, and the 
Rev. c. 1016) 


2. 


5. 


ae 
eke specific 6. 


568 
years from the death of the intestate, 
assets come to his heirs—-it was held, 
upon a bill filed by a creditor setting 
forth these facts, and praying to have 
his debt paid out of the assets lately 
come to.the possession of the heirs,. 
that the act of 1715 ( Rep. ¢. 10) wasa 
bar to the debt. Cook v. Streator, 324 

To a bill against the executors of an 
executor, by the legatees of the first 
testatar, a plea of the act of 1715 
( Reo. ¢. 2) barring claims against dead 
men’s estates unless made within se¢- 
ven years, is not available, without xn 
averment that the residue of the estate 
had been paid to the Trustees of the 
University. Bailey v.Shannonhouse, 416 


. It seems, that if a Detendant in Equi- 


ty intends to rely upon the statute of 
limitations, it must be pleaded, Me- 
‘ving Ragland, 33 
Wiiether accounts between copart- 

ners are inany case barred by the sta- 
tatte of limitations? Qu. Jd 533 
But, here there is an agreement be- 

cop .rtners, ander seal, to ac- 

a bill for anaccount is not bar- 


tw 
' . snies the contract asaileyed, and relies@: red, Wefire an aciigh on the covenant 
= Mpon the statute, (1949, 


wonld be. dd. 


Ls 533 
Seiparol evidence cannot be received, “Pile Bill of Interpleader, 2. Mortgage, 6. 
®even upon the ground of part perfor- :, ‘ 


‘ 
a\ 


-2..Whether if the contract so partly 


‘Mance, to show the contract. sv. 

7 i * "341 
per- 
formed were admitted by the answer, 


' the execution of it could be decreed 


since the statute ? Qu. Jd. 341 


SUBSTITUTION. 


Vide Creditors, 4. Bills of Exchange, 2. 


Mortgage, 3, 4, 5. Sureties, 4. Test, 


Pm . § 


SUPPLEMENTAL BILL. 


3. The act of 1819 (ev, c. 1016) re- Vide Sci. Fa. 1. 


s 
? 


specting parol contracts fur the sale 
of lands and slaves, and the statute of 


frauds, (29 Charles, e. 2) were made 1. The order in which 


to effect the. same object, end should 
receive me construction. Elis 
r . 


v. Ellis, . 180 


SURETIES. 
jes to a secu- 
rity are liable at Law, ithe order in 
which, independently of contract, 
they will be held bound in 


‘ uty— 
4 And where the whole purchase mo. Smith v. Smith, a 78 
‘ ney was paid and possession delivered 2. In Equity, however, by & contract, 
according to the contract, altho’ no the indorser may be made accounta- 
note in writing was made of it, a spe- ble to the maker, and the acceptor te 
cific execution was deerced. Jd, 180% the drawer. Id. 173 
3. Where A, as surety, signed the note 


. STATUTE OF LIMITATIONS. 


. Mor, make 


bh The»statute.of limitations does not 
apply as between bailor und buailee, 
and the latter cannot, by denying-the 
bailment and claiming against the bai- 


possession ad ~_ 
Collier v. Poe, in 55 


of B, payabic to C, and it was indors- 
ed by © at the request of and for the 
accommudaiion of B, there being no 
contract between A and C, whereby 
they agree:i to become co-sureties of 
B, held, that A had no right to contri- 
bution from C, Id. 178 


% Where letters of administration upon 4.. Where the adminisirator and. one of 


the estate of a decea.ed debtor never 
vw and after more than geyen 
@ . 1. 


*69 


the sureties te the administration bond; 





were next of kin to the intestate, an! 
wpon a suit on the bond by an admin- 
istrator de bonis non, a stranger, also a” 
surety, was alone sub held that 
yh right in Equity to retain the 


him in fall, and that of his co-surety 
to lize the loss. © And that having 
; the Judgment, he had, in 

.@ right to recover back the 
shares of his principal and eo-urety. 
Norfleet ». Cotton, 334 
ae 1, 3, 5, 6,7. Bille of 


Vide 


TAXES, 
Vide Widees, 1. J 


TENANCY IN COMMON. 
Vide Exeeutors and Administrators, 2.— 
Legacies, 7. Partners, 1. % . 


TREATIES, 
Vide Confseation Acts, 1, 2: 


thust, © 

1. Satisfaction an open t 
fro 

settlemedt be'ween the trustee 
cestui qué trust changes the cha 
of the ‘rust, and subjects i: to the pre- 
sumption of satisfaction. Therefore 
where a settlement was made between 


of the principal to ind>mnify 


- 


_ the heir or next of kin. 
Wi . 5 
6) Where a testator bequeathed pro 


petty in trust, for the support of, 
minister of the Associate Seceding. 
party, “ who sfiall preach at the 
ceding Congreyation mecting hous. 
cal Sloe bone pe “j 
congregation of a different, 
nomination, refused to permit a tih 
ister of the Associate Seceding y 
to officiate in their’church; it | 
held, that a trast resulted, althe 7 
Associate Seceding party offered 


* build a church near the one 


ed by the testator. Zi. 


7. Where a testator directed his land 


be suld, and the proceeds applied) 

a purpose which failed, held, 4 

being naevirlence of an inten! to 
out and out into a 


giscercd within six months of its ¢ 


void against a subs quent bong 
diignce wignout notice. J 
As: : 


an atministrator and an infapt di-tri- 9. When no rule for the manageme 


butee nearly of age, and not ufter- 
wards disaffirmed by the infant, it was 

» held, that the lapse of twenty-two 
ears raised the presumption of satis. 
ction. “Petty v. Harman, 191 

2. Dictum, per Uenvens.s, Chief-Jus- 
‘tice, the of Falls v Torrance was 
decided n the*,round, tha thé 
trust was an open one and never had 
been closed. Jd. 191 
3. A trust being an incident of the leyal 
estate in the bind, 1s of necessity des- 
troyed by whatever destrass or sus- 
pends the leval estate. Therefore 
the lord by e@ffeat, the abator, inten-» 
der, disseisor, ke. are netesubject to 

a trust. Benzein v. Lenoir, 225 
4 An equity of redemption is not a 
trust, futis a rmcht inherent in the 
fand, an! cherges all who take the 

. land, altho’ coming in in the’ po-! and 
title paramount. Jd. 225 

5. doctrine of execution cy pres 
Goes not prevail in this S:ste, and if 
the intention of a testator cannot be 
literally fulfilled, a trust results for 


10 


11, Equity always c» 


‘gence carefully applicd—and :~ wa 


a trust estate s prescribed by the: 
ator of it, che law enjoins good fai 
by which is meant henesty and 


ture from the rule preseribed 
creator, or a failure in good faith, 
breach of 'rist for which the ¥ 
is liable. ‘Hester v. Heater, 

Ww “% testator di his debt 
to be Gollected, tract of land te 
be sold; and with the fund thas cre& 
ted, a residence for hig family to, be . 
purchased—but the executors _— 


+ 3 


chased to am amount € ‘ 
fuad, sad in the exercise of 
r-fused an advantageous 
land—held, that they hari b 
of » breach of trust only in ¢ .. 
the amount of the trust fund, and the | 
pur hase’ being divisible, they 
decr- ed to* hold: the. excess on them: 
own account. 2 stall 


pels the 


er for , 
ult 


te gurrencter the legal estste to of 9 
cestui que trust, anl-ss the receipt of 
the profiis by the trustee is necessary 





toeffectuate the intention of the ere- ‘can stand only... a secnritv for the a- 
ator of the trust. Jasper v. * mount of his bid. Keaton v Cobb, 439 
well : '357 16. Where the cestud que trust iwougs 


. Where a testator bequeathed bank —_costs at, Law im defendiny a \itle pure- 
Pact to his executor, in trast, topay lyequitable, against his ‘rustec, and 
« the dividends to his d terforlife; does notat once come inte the proner 


«and upon the expiraton of the charter 
» Of the bank, gave the same shares ab- 
solutely to his dsughter without any 
limitation that the daugh- 
ter took the stock absdliutely, and 

+ that her administrator had a right to 
call for a transfer of it. Ji, 357 
13, Where a husband received with his 
“wife a large personal estate in povses- 
© sion duri and induc. 
to join him in the nee 

to a third person, who re- 

conveyed itto the husband, and the 


>. conveyance and ce were 
designed only to vest tha fos im the 
* husband—held, upon>a billfiled by 


the husband as ad of the 
wife, to recover c she 


e 


‘was the cestui we trust, chil. 
by a former ma 


dren of the wi 


4. 8. C. by his will gave legacies to 
the children of J. €. The chi 
died intestate, leaving their ts he 
next of kin. Theex-cutor of S C. 
having obtgined a decree against J.C. 

‘ for a mort debt, died, and ap- 
‘pointed the Plaintiffs his executors. — 
J.C. died also insolvent, leaving the 
‘debt enpaid; and the Defendant hav- 
“ing administered on the estates of the 
children of J. C. upon a petition in 
the County Court, obtained a decrec 
for their legacies agamst the Plain: ffs, 
who, thereupon ght their bill to 
set off the decree in favor of their ies- 
tater against that for the legacies, al- 
leging that there were no debts due 
from the estates of the children of J. 
C. and that his estate w..s beneficially 
entitled ty the whole of thé legacies. 
Heid, that the Plaintiffs were entitled 


'’ had no uy to preve tchis obtains. 
ing the legal title ot thdse chattel. 
Id.* 

ren 


18, 


«, th 


Sities ; and the same 
* willin one case cause a trust to result 


forum for redress, he cannot in Equi- 
ty recover his own costs at Law ; but 
he is ent tled to a pee of the 

of casts psid to the truste:.— 
gare 439 


17... Dietum, per Henpsasos, Chief-dus- 


tice. —Whiere ‘the legal estate passes, 
trusts annexed to it, which ae either 
illegal or impolitic, are avoided, and 
& trust declared for the donor, or the 
donee declared to hold,“ ischarged of 
any-trust, ds will-best tend to gup- 
press the illegal purpose. ee Ms 
» per Henpenson, Chief-Jus- 
tige.—In a will, estates are created by 
‘the intext of the devisor, however ex- 
pressed }fiut to the creation «f the 
sampliestate by deed, certain techni- 
ofds are necesssry. But. when 
ates ote created,. whether b 
"de vd.or will, they possess similar qua 
circumsta ces 


to the heir, and in the other to the 
grantor. Id. 493 


19. ‘Under the first section of the act of 


1811 { Rev ¢. 830) subjecting trust es- 
tates to execution, only such est tes 
as are held in trust for the Defendant 
in the execution solely, are within the 
opetation of the act. Asx the Sheriff’s 
deed transters the estate of both the 
triste: and cestui que trust, those cases 
where it is necess.ry, for the parpos- 
ésof be t-ust, thit the trustee should 
Fretain the legal estate, are not within 
its operation. As in-case of a convey- 
ance to sell and pay debts, - nd then 
in trust for the bargainor, the estate 
of the trustee is not desir yed by an 
execution sale of the interest of the 
cestui gue trust. Harrison v. Bat- 


¥ ! 
20. But the interses: of the bargainor, 
ter payment of the debts, veing inno 
ofan Ineolvent cestus que. trust, in the respect distinguishable fromap equity 
hands of bis trustee, tothe payment of redemp'ion, muy be sok! er the 
of his debts. Jredelt v. + 392 second section of the act Jd. 537 
WS, A fraudulent trusiee, who pending 21. That section subjects equ tics of re- 
& litigation between him and his ces. demptian in law only. tu exécution 
tut que trust, purchase. the trust estate sales. The same interest in chattels 
at @ Sheriff’s sale, equires thereby no is lef as at common law, and can be 
title, and the Sheriff’s deed to him — subjecied to the satisfation of an.exee 


‘ to thé relief sought, which was no- 
Wthing more than ‘subjecting the funds 
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Pesulting trust in favor of am Sa 
© Oyand after its ex 
‘sulting trusf, to shane 


~  gainst him-held, that ex 
ithe resulting trust in the la 
teste; and if they 
signioents, had a privrity ; and that as 
(to'th- r-sulting trast in the slaves, it 
was bound in Equity in, of the 
creditor whgere @ is bill, with- 
oul reference to his « . 
“a j oy A A ethe outs fale be 

a r the t i 

ne - ence. Id. ™. a oe 
; 93. Creditors secured by the 


dd. ‘ 
’ ign, 1. 
Me. : 4,5. 3. 


TRUSTEE. — 
yp ViderTrust. > | fee 
‘ “PRUSTEES OF THE ' hye ima ander sail, 
o's ¢ sia) Bee must prodece it, or a copy,of ifat the 
4 ~~» USURY. Ns . for its loss. 7 
i. Wherever the debtor, by-shelfiems esting, ot semanas mr” 

of » can avoid PAY- 9. One who claims udder a will which is 
meni of er by ithe paymetitohe + j must have all the per- 


smallérsum at an earticr day, th it before'the 

tract is not usuriod®. s:.. Cc i ret" 460 

Fo : “Min 429 vide Ldpacies, 8,76, 7, 8, 9, 10. Paral 
3..In such case, the larger sum Evidence, l. Residuary Clause, is. 


_ & penalty, against which Eq wil ; 
relieve. Id : 429 WIDOWSs 

3 Where the holder of a bond for the 4 ‘widow, who after the death of het 
payment of « certain sum promisés to“ 'Bushand, occupies: his residence, bis 

> Marrender the bond, upon the pays children, of of age living 

§ ment, oF a less sum atan earlier day, with her, ape apo vct to pay 


7 

take advantage uch promise, ima thereon,” betweeB 

ie must be pyrite Stepliance on eng rey mi ns of. her | 

7 mes wet of the obligor. H , 429 . _ a, ee Tn 

4 To constitu'e usury the obligation to 2. ‘ purchase by ber of the’ 
a more.than legal inverest must be 4 for suichtexes, made afteny 

i © ne olute upon its fuce. Hd. 429 P ® - assignment of emer, without “4 

Sf NDOR 5. pal fraud, will aot be Sct aside | 

: Vide Pred, 1; 3 Laon 1. Mertrags 3, ~ of bor husband’sereditoxs. dd. 77 

4, 5. Braud, 6, ) Vide Agreement, 2. 
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